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“My next  
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5 Statutory Principles of the MCA  

1. A person must be assumed to have capacity 

unless it is established that they lack capacity. 

2. A person is not to be treated as unable to 

make a decision unless all practicable steps to 

help him to do so have been taken without 

success.  

3. A person is not to be treated as unable to 

make a decision merely because he makes 

an unwise decision. 

4. An act done, or decision made, under this Act 

for or on behalf of a person who lacks  

capacity must be done, or made, in his best 

interests.  

5. Before the act is done, or the decision is 

made, regard must be had to whether the 

purpose for which it is needed can be as  

effectively achieved in a way that is less  

restrictive of the person’s rights and freedom 

of action. 
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Mental Capacity Act Code Of Practice:  page.19    
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What happens in emergency  

situations? 

 

“ Clearly, in emergency medical situations 

(for example, where a person collapses with 

a heart attack or for some unknown reason 

and is bought unconscious into a hospital), 

urgent decisions will have to be made and     

immediate action taken in the person’s best 

interests. In these situations, it may not be 

practical or appropriate to delay the    

treatment while trying to help the person 

make their own decision, or to consult with 

any known attorneys or deputies.  However, 

even in emergency situations, healthcare 

staff should try to communicate with the 

person and keep them informed of what is 

happening.” 
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3/21 

Capacity Check List  

 Always start by assuming capacity 

 Capacity is time and decision specific 

 If there is doubt, a person’s capacity must 

be assessed 

 Make every effort to communicate with 

the person 

 Make every effort to make information 

meaningful 

 Any assessment should be clearly  

recorded in the person’s notes 

 Just because a person is making a  

decision that may be considered unwise, 

this does not mean they lack capacity to 

make the decision 

 A best interests decision can only be 

made on someone’s behalf if it is  

established that the person lacks  

capacity  
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 MCA: Capacity 

1 

 Capacity is time and decision specific 

“An assessment of a person’s capacity must be based on their ability 

to make a specific decision at the time it needs to be made, and not 

their ability to make decisions in general.” 

                                         Mental Capacity Act Code Of Practice pg.42 

A patient has the right  to make an unwise decision 

“ A person is not to be treated as unable to make a decision merely 

because he makes an unwise decision” 

                                        Mental Capacity Act Code Of Practice pg.19  

A patients capacity must be assumed  

“A person must be assumed to have capacity unless it is established 

they lack capacity.” 

“A person is not to be treated as unable to make a decision unless 

all practicable steps to help him to do so have been taken without 

success.” 

                                         Mental Capacity Act Code Of Practice pg.19 

Fluctuating capacity 

“Some people have fluctuating capacity—they have a problem or  

condition that gets worse occasionally and affects their ability to 

make decisions… As in any other situation, an assessment must only 

examine a person’s capacity to make a particular decision when it 

needs to be made.  It may be possible to put off the decision until 

the person had the capacity to make it”. 

                                 Mental Capacity Act Code Of Practice pg.449 

4/21 
© ASIST Advocacy Services 

Created January 2015 



Who should assess capacity?  

1 

The person ultimately responsible for 

carrying out the treatment/ proposed 

action, also known as the decision-

maker is responsible for establishing 

whether the person has capacity or not. 

An IMCA cannot assess capacity 

For example: 

A Social Worker or Discharge Facilitator 

would usually be the decision-maker for 

a change of accommodation decision. 

 

A Consultant, GP, Surgeon, Doctor or 

Anaesthetist would usually be the                      

decision– maker for a serious medical 

treatment decision. 
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Stage 1 - Diagnostic Assessment  

Is there an impairment of, or a disturbance in, the  

functioning of the mind or brain?  

 

This may be temporary or permanent. 

Examples: brain injury, Alzheimer’s Disease,  

learning disability,  alcohol or drug intoxication, mental 

disorder 

 

 

Stage 2 - Four Part Functional Assessment 

1. Is the person able to understand the  

information relevant to the decision? 

2. Is the person able to retain that information long 

enough to make the decision? 

3. Is the person able to use or weigh up that  

information as part of the decision-making  

process? 

4. Is the person able to communicate their  

decision (whether by talking, using sign  

language, or any other means)? 

If the person is unable to do any of the above 

they lack capacity. 6/21 

Two Stage Capacity Assessment 
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20 –11– 14: Two Stage Capacity Assessment 

  Completed by Dr Carter (01875 654852) 

  In relation to Proposed DNAR decision. 

  DNAR decision discussed with patient (20-11-14).  

  Patient has impairment of cognitive functioning                        

  (dementia) and following discussion was unable  

  to weigh up the information necessary to make  

              informed decision. 

  Best Interests decision to be made as patient lacks  

  capacity.  No consultable friends or Family  

  therefore IMCA referral made. 

7/21 

Capacity assessments must be 

recorded in a patients notes 

Information recorded in notes should include; 

 Who completed the assessment? 

 When the assessment was completed? 

 What decision/ treatment the assessment was  

completed in relation to? 

 Why the person was found to lack capacity? 

 An indication of whether IMCA referral is required 

 An indication of family members/ friends who will be  

consulted  

 There is not necessarily a standard form for this at your 

trust 
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 Best Interests Checklist  

1 

 
The Mental Capacity Act gives a checklist of things to take 

into account when making a decision for someone who 

lacks  capacity or for carrying out an act on their behalf. 

 

 Encourage the person to take part as much as possible 

 Identify all relevant circumstances  

 Find out the person’s past and present wishes, feelings,      

beliefs, values and any other factors they would be  

likely to consider if they had capacity, including any  

advanced statements  

 Do not make assumptions based on the person’s age,       

appearance, condition or behaviour Assess whether the 

person might regain capacity  

 If the decision concerns life-sustaining treatment then 

the best interests decision should not be motivated by 

the desire to bring about the person’s death  

 Consult with others where it is practical and appropriate 

to do so.  This includes anyone previously named as 

someone to be consulted; anyone engaged in caring 

for the person; close friends, relatives or others with an 

interest in the person’s welfare; any attorney and any 

Deputy appointed by the Court  

 Avoid restricting the person’s rights by using the least  

restrictive option Abide by any valid advanced decision 

 

 
Section 4 of the Mental Capacity Act 20052005 
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 Consent  

1 

 

If a patient is assessed as lacking capacity to 

consent for, or to refuse treatment a best    

interests decision needs to be made on their 

behalf. 

 

    An IMCA cannot consent on their behalf 

   A family member cannot consent on their      

      behalf 

 Two Dr’s cannot consent on their behalf 

 The only person that can consent on their  

       behalf is a person officially appointed as  

       Lasting Power of Attorney for the person’s  

       welfare. 

 

Otherwise, the decision needs to be made in 

accordance with the MCA as a best interests 

decision 
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 Consulting Others  

1 

If it is practical and appropriate to do so, consult other people for 

their views about the person’s best interests and to see if they have 

any information about the      person’s wishes and feelings, beliefs 

and values. In particular, try to consult: 

 anyone previously named by the person as someone to be 

consulted on either the decision in question or on similar issues 

 anyone engaged in caring for the person 

 close relatives, friends or others who take an interest in the  

person’s welfare 

 any attorney appointed under a Lasting Power of Attorney or 

Enduring Power of Attorney made by the person 

 any deputy appointed by the Court of Protection to make de-

cisions for the person. 

Mental Capacity Act Code of Practice pg.66 

There may be situations where a person who lacks capacity has 

family or friends, but it is not practical or appropriate to consult them. 

For example, an elderly person with dementia may have an adult 

child who now lives in Australia, or an older person may have         

relatives who very rarely visit. Or, a family member may simply refuse 

to be consulted.  In such cases, decision-makers must instruct an   

IMCA – for serious medical treatment and care moves and record 

the reason for the decision. 

Mental Capacity Act Code of Practice pg. 200 
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 Conflict/ disagreement 

1 

A decision-maker may be faced with people who       

disagree about a person’s best interests. Family       

members, partners and carers may disagree between 

themselves. Or they might have different memories 

about what views the person expressed in the past.  

Carers and family might disagree with a professional’s 

view about the person’s care or treatment needs. 

Mental Capacity Act Code Of Practice pg. 88 

The decision-maker will need to find a way of           

balancing these concerns or deciding between them. 

The first approach should be to review all elements of 

the best interests checklist with everyone involved. 

They should include the person who lacks capacity (as 

much as they are able to take part) and anyone who 

has been involved in earlier discussions. It may be    

possible to reach an agreement at a meeting to air 

everyone’s concerns. But an agreement in itself might 

not be in the person’s best interests.  

Ultimate responsibility for working out best interests lies 

with the decision-maker.             

                                   Mental Capacity Act Code Of Practice  pg. 88 
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IMCA Eligibility: Decision Type 

1 

Is it an eligible decision? 

 Change of Accommodation 

 Serious Medical Treatment 

 Accommodation Review 

 Safeguarding of Vulnerable 

Adults (with a protective  

measure) 

12/21 
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IMCA Eligibility: Capacity 

1 

Does the person lack  

capacity? 

 The person has been assessed 

as lacking capacity in relation 

to the specific decision 

 

The IMCA service does not  

assess capacity 
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IMCA Eligibility: Consultation 

1 

Consult with others 

 There are no friends or family  

members able, willing or  

appropriate to be consulted 

 The IMCA service cannot offer      

mediation when there is a                 

disagreement between family/ 

friends/ professionals 

 The IMCA service cannot consult 

with family members 
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Independent Mental Capacity Advocate 
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The IMCA Can... 

1 

The Independent Mental Capacity Advocate 

Can: 

 Meet with the incapacitated person in private 

(when possible) 

 Advocate for the incapacitated person 

 Request to see relevant social care/ health or  

other notes relevant to the decision 

 Consult with the decision-maker and professionals    

involved to collate information and establish 

views as to what is in the person’s best interests 

 Ensure that the decision making process is in line 

with the MCA  

 Provide the decision-maker with a report .  This      

outlines the information gathered. The                      

decision-maker has a duty under the MCA to        

consider this. 

 Consider seeking a second medical opinion on 

the persons behalf if appropriate. 

 Challenge the capacity assessment or best        

interests decision if appropriate, this may include 

an application to the Court of Protection 
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The IMCA Cannot... 

1 

The Independent Mental  

Capacity Advocate cannot: 

 Assess capacity 

 Give a professional opinion 

 Make the best interests decision 

 Sign for consent/ give consent 

 Convince the person to comply/ 

agree with the proposed        

decision 

 Mediate between professionals/ 

family members who have a   

difference of opinion 

 

16/21 © ASIST Advocacy Services 

Created January 2015 



IMCA: Referral 

1 

Please contact ASIST on:  

01782 845584  

and ask for the:  

IMCA service  

if you have any questions  

17/21 © ASIST Advocacy Services 

In accordance with the MCA an  

Independent Mental Capacity  

Advocacy service must receive  

written instruction from the  

decision-maker or someone  

authorised to do so on their behalf 

(Authorised Officer). 
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Remember: Generic Advocacy 

1 

Eligibility: 

 Aged 18 and over 

 Have a Disability; Learning Disability and/ or 

Long Term Health Condition 
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If the person is ineligible for an IMCA 

they may be eligible for  

generic advocacy support. 

Contact ASIST Stoke on 01782 845584: 

If the person is based in Stoke and requires support 

with a Health or Social Care advocacy task. 

 

 Contact  ASIST Staffordshire on 01785 246709: 

If the person requires support with a Health related  

advocacy task 

 

Created January 2015 



Deprivation of Liberty Safeguards 

1 

What is a Deprivation? 

 

 

 

 

Continuous Supervision 

Person is not free to leave 

DoLS Assessment and                   

Authorisation Required 

(DOLS FORM 1 & 4) 
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DOLS: 7 Day Urgent Authorisation 

 During Authorised      

Period 

 DOLS Authorisation     

Period Expires 

Urgent & Standard Authorisation sent to the Supervisory Body 

for Assessment and Authorisation 

By doing this the Managing Authority grant themselves  

Urgent Authorisation (7 days) 

Managing Authority 

(Hospital/ Care Home) 

Identify that they may 

be depriving someone 

Supervisory Body        

receive Information from 

Managing                    

Authority 

Supervisory Body commissions several assessments to  

establish if eligible for DOLS &  to assess the  

appropriateness of the restrictions in place  

(Can request 7 day extension) 

Age Assessment; Mental Health Assessment; Mental 

Capacity Assessment; Best Interests Assessment; 

No Refusals Assessment; Eligibility Assessment 

Best interests assessor BIA recommends period of time for 

DOLS authorisation (1 year maximum) 

Conditions are placed on the DOLS authorisation to make 

the deprivation less restrictive  

BIA recommends person to be appointed as Representative 

friend/ family member If no one is available as a          

representative a ‘Paid Representative’ is appointed 

Representative checks that any conditions of the DOLS is 

met Managing Authority can request a Review due to 

change of circumstances 

Deprived Person or their Representative can request a review 

Review takes place to establish whether the DOLS is still valid.  

Whether restrictions are still in place and amount to a 

deprivation. 

BIA consults with representative/ paid representative to     

establish this 

Assessments Completed 

person and                     

circumstances are      

eligible under DOLS 

Review concludes DOLS is 

no longer appropriate/          

necessary 

 

END OF DOLS PROCESS 

Review concludes DOLS 

continue to be                  

appropriate/ necessary 

Deprivation reauthorised 

for a set period  

Review at the 

end of the    

authorisation 

period 
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DOLS Contacts... 

1 
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For any DOLS queries contact the  

Supervisory Body  

Stoke BIA Team:  
0300 1231461 

 

Staffordshire:  
01785 895665 

Also, ensure that you have  

recorded the referral in the  

person’s notes and you have  

informed the Trust Safeguarding 

Lead of the referral. 
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